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Pre-Emption Can Impede Local

Tobacco Protection Efforts

A Report from the Centers for Disease Control and Prevention

Tobacco use is the cause of
one in five deaths annually in
the United States—more deaths
than HIV, illegal drug use, alco-
hol use, motor vehicle injuries,
suicides, and murders com-
bined. More than 126 million
nonsmoking Americans are
exposed to the dangers of sec-
ondhand smoke in their homes,
workplaces, and public places.
Nonsmoking adults who are
exposed to secondhand smoke
increase their risk of heart dis-
ease by 25% to 30%, and their
risk of lung cancer by 20% to
30%. The U.S. Surgeon General
has concluded that eliminating
smokingin indoor spaces is the
only way to fully protect non-
smokers from secondhand
smoke exposure.

States are using various
legislative tools to reduce
smoking rates and to protect
the public from the adverse
health effects of smoking. To
limit exposure to smoke, states
are enacting laws prohibiting or
restricting smoking in enclosed
places, such as government
worksites, private worksites,
and restaurants. To reduce
tobacco use, states are raising
excise taxes on tobacco prod-
ucts and enacting statutes that
limit advertising (by restricting
the display of tobacco prod-
ucts, tobacco product promo-
tion, or tobacco product sam-
ples) and youth access to to-
bacco (by prohibiting the sale
or distribution of tobacco to
youth and restricting access to
tobacco product vending ma-
chines). At the local level, cities
and counties have also re-
sponded to public health con-

cerns related to smoking and
tobacco use by enacting ordi-
nances limiting the access to or
use of tobacco. Local ordi-
nances can be more stringent
or more comprehensive than
state statutes, and the debate
over local laws can help edu-
cate communities about the
health effects of tobacco use
and contribute to changes in
social norms about smoking.

What is preemption?

Some states, however, pre-
empt, or prevent local commu-
nities from enacting local ordi-
nances that are more stringent
than or differ from a state’s
tobacco control policies related
to advertising, smoke-free in-
door air, and youth access. A
state may preempt local to-
bacco control laws in all or only
in some categories. The to-
bacco industry has historically
supported state preemption
laws as a way to reverse exist-
ing local tobacco control ordi-
nances and prevent future
enactment of such ordinances.
In an effort to protect nonsmok-
ers by allowing local communi-
ties to pass comprehensive
tobacco control measures, a
Healthy People 2010 objective
calls for eliminating state laws
that preempt stronger local
tobacco control laws, including
local smoke-free ordinances.

Court decisions can determine
preemption

However, even if a state
does not have “express pre-
emption” (i.e., even if state law
does not contain explicit pre-
emptive language), a state

court may find that the state
has “implied preemption” (i.e.,
that state law is implicitly pre-
emptive). If a local ordinance is
legally challenged, a ocourt has
the responsibility to interpret
state statutes, as well as the
state legislature’s intent when
the law was debated and
passed. As a result, statutes
must be read together with
case law decisions to get a full
understanding of a state’s pre-
emption status. In particular,
court decisions related to
smoke-free indoor air have
determined whether a state
preempts the enactment of

local ordinances restricting
smoking.
In several states, courts

have weighed in and decisively
influenced interpretations of
whether states preempt local
smoking restrictions. For exam-
ple, a court in California ruled
that the 1995 state smoke-free
law did not preempt local ordi-
nances from making enclosed
public places and places of
employment smoke-free. The
court ruled that the state law
explicitly disclaimed any intent
to preempt local governments
from regulating smoking, and,
in fact, expressly authorized
local governments to prohibit
smoking in any manner not
inconsistent with the state law.
In 2008, a South Carolina court
found that the state statute,
including the Clean Indoor Air
Act, did not preempt a city from
enacting a local ordinance
regulating smoking in public
places. Similarly, courts in New
Hampshire and in Washington

Continued on Page 5
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Surveillance of Point-of Purchase Tobacco Advertising
and Product Placement in Gilchrist County, Florida

By Barry Hummel, Jr., MD, Co-Founder, Quit Doc Research and Education Foundation

During the fourth quarter
of the current fiscal year,
surveillance was conducted
to evaluate point-of-
purchase tobacco advertis-
ing and product placement
in Gilchiist County, Hoirida.
Our oore concern is the
level of tobacco advertising
and the amount of self-
service tobacco to which
youth are exposed in the
local community.

We were particularly
concerned about the
amount of tobacco adver-
tisng seen by Gilchrist
County middle and high
school students. As a re-
sult, we focused our survey
to potential tobacco refail-
ers within a 3-mile radius of
both the Trenton Middle/
High School campus, and
the Bell Middle/High School
campus. Because of the
proximity of the Trenton
Elementary and the Bell
Elementary campuses,
data from this county re-
flects the exposure of these
younger populations to to-
bacco advertising as well.

To conduct the survey,
Quit Doc Research and
Education (QDREF) staff
utilized the StoreALERT

report card; this method
was developed as part of a
national study, and is cur-
renly monitored by the
Campaign for Tobacco-
Free Kids. The
StoreALERT survey looks
at both exterior and interior
advertising (see attached).
The StoreALERT program
also provides training mate-
rials to allow participation
by wolunteers.

QDREF also conducted
training sessions to recruit
volunteers from the Gil-
christ County SWAT youth
to partidpate in the study.

Using the Google
search engine, QDREF
staff compiled a list of po-
tential businesses from
each of the following cate-
goilies:
eStand-Alone Convenience
Stores
eStand-Alone Gas Stations

eGas & Convenience
Stores

eGrocery Stores
eSupemarkets
eDrug Stores
ePharmades

el iquor Stores
eTobacco Store

4, Type of Store

Convenience [

Grocery ]
Supermarket []
Dinug Store
Liguor Store
Pharmacy [
Tobacen Slome

Other (plaase specily =

Response Responis
Parcent Count

Convenience & Gas 50.0% T

answered question 14

skipped question L]

These businesses were
chosen based on the cirite-
ria of the StoreALERT Sur-
vey. 14 individual busi-
nesses in Bell and Trenton
were identified using this
method.

Results

SWAT Youth and
QDREF staff visited all 14
stores idenfified to be
within 3 miles of one of the
middle and high schools
listed. Overall, among all
stores surveyed within 3
miles of middle and high
schools, 57.2% received a
grade of “D” or “F”, mean-
ing these retail storeshad a
significant amount of to-

bacco advertising.

Convenience stores,
gas stations, and combined
stores received the worst
scores. Because of the
small number of stores, we
studied the statistics of
these three types of stores
as a group. 100% of these
types of stores received a
grade of “D” or “F”!

For compatrison, we
lumped together all of the
remaining tobacco retailers
in the survey (grocery
stores, supermarkets, phar-
macies, liquor stores, gen-
eral stores, etc.). 83.3% of
these stores received a
grade of “A”.

This highlights the issue

Final StoreALERT Grade: All Tobacco Retallers
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=
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of tobacco advertising. Itis
primarily an issue in con-
venience stores. These
are the very storesin which
teenagers tend to shop.

Next we looked at two
key indicators. The first is
tobacoo advertising located
outside of the retail outlet.
Thisisimportant because it
affects the entire commu-
nity, not just the individuals
shopping in the stores.
57 .1% of all tobacco retail-
ers had some level of out-
door tobacco advertising,
and 214% of those refail-
ers had an overwhelming
level of tobacco advertis-
ing.

Again, to highlight the
difference among the types
of stores, we broke the re-
sults down into two catego-
ries. Convenience stores
and gas stations vs. all
other tobacco retailers.
Only 12.5% of convenience
stores chose not to place
outdoor tobacco advertising

on their property.

Again, for comparison,
we looked at the same type
of outdoor advertising
among all other tobacco
retailers. Here, an over-
whelming 83.3% of retailers
chose not to place outdoor
tobacco advertisements on
their propertyl

Finally, we focused on
self-service tobacco as a
key indicator of youth to-
bacco access. Self senice
tobacco makes it easier for
youth to make tobacco pur-
chases, or to simply steal
tobacco in omer to start
and maintain tobacco ad-
dicion. Only 21.4% of all
potential tobacco retailers
in Gilchiist County currently
offer self-service tobacco.

Again, we decdded to
compare convenience
stores and gas stations
against all other tobacco
retailers. The good news is
that only 25% of conven-
ience stores currently offer

self-service tobacco. This
is statistically similar to all
other tobacco retailers in
Gilchrist County.

Of note is that only one
non-convenience store re-
tailer offers self-service
tobacco in Gilchiist County.
It tums out that this is a
supermarket, which is un-
usual for this type of retail
outlet.

Summary
Suneillance to evaluate
the extent of point-of-

purchase advertising and
tobacco placement in local
tobacco retailers was con-
ducted in Gilchiist County
during the fourth quarter of
fiscal 2010. The study fo-
cused on potential tobacco
retailers within 3 miles of
public school campuses.
The results showed that
572% of all stores sur-
veyed within a 3 mile radius
of public middle and high
schools had a significant
amount of tobacco adver-
tising. Convenience stores,
gas stations, and combined
gas/convenience stores
were the worst offenders,
with 100% of those com-
bined stores displaying a

significant amount of to-
bacco advertising.

Given the influence of
adwvertising, induding to-
bacco advertising, on chil-
dren and teens, this data
shows a clear need to pur-
sue local ordinances or
zoning festriction to limit
the scope of tobacco ad-
vertising in Gilchrist County
retailers. Another ap-
proach might be to in-
crease the cost of obtaining
and maintaining a license
to sell tobacco.

A second area of the
surveillance focused on
tobacco placement. Only
three out of 14 retailers

offered self-service to-
bacoo. Given the small
number of retailers, the

Tobacco Free Partnership
should work on educating
these retailers on the im-
portance of self-service
tobacco and work with the
retailers to voluntarily place
all tobacoo products behind
the counter. If this meas-
ured approach does not
work, it would be in the
best interest of the Partner-
ship to pursue an ordi-
nance mandating retailer-
assisted tobacco sales
within Gilchrist County.

Is thers any sell service lobacce? All Tobacco Retailers
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Facts About Cigarette Excise Taxes

A Report from the Centers for Disease Control and Prevention

Taxes on tobacco help reduce
the number of tobacco users

An estimated 443,000 peo-
ple die prematurely in the
United States each year and
another 8.6 million have a seri-
ous illness caused by smoking
or exposure to secondhand
smoke. According to the Cen-
ters for Disease Control and
Prevention (CDC)’s Best Prac-
tices for Comprehensive To-
bacco Control Programs—2007,
the more that states spend on
comprehensive tobacco con-
trol, the greater the reduction
in smoking rates, which re-
duces death and disease re-
lated to tobacco use. Addition-
ally, if states were to meet their
recommended level of invest-
ment in tobacco control, smok-
ing rates would be reduced by
5 million.

According to the Surgeon
General, “substantial increases
in the excise taxes on ciga-
rettes would have considerable
impact on the prevalence of
smoking and, in the long-term,
reduce the adverse health ef-
fects caused by tobacco”. CDC
found that an increase in ex-
cise taxes in Massachusetts,
for example, when combined
with an anti-smoking campaign,
produced a 19.7% decline in
cigarette consumption per cap-
ita four years after the tax in-
crease was initiated.

Adolescents are particularly
sensitive to tobacco product
price increases and a study by
the independent CDC Task
Force on Community Preven-
tion Services concluded that
increasing the unit price for
tobacco products is an effec-
tive method for reducing to-
bacco use among young aduls
and adolescents. The largest
impact on cigarette demand for
teens is the perceived price of
cigarettes. Excise taxes on
tobacco products are especially
effective in discouraging youth
who have not develbped an
addiction to tobacco from be-
coming users, thus protecting
their health and increasing
their likelihood of remaining
tobacco-free.

A 10% increase in the price
of a pack of cigarettes, for ex-
ample, can cause a 9 to 15%
decrease in cigarette smoking
among adolescents - an effect
of up to three times greater
than the effect of price on
adults.

Increasing the tax on ciga-
rettes would also cut medical
costs and would increase pro-
ductivity in the United States. It
is estimated that more than
$96 billion per year is spent in
medical costs for those suffer-
ing from the health effects of
smokingand an additional $97
billion per year is lost to lost

productivity. The potential
savings, plus investment from
tax revenues, could be used to
stimulate other sectors of the
economy with $45 billion in
investments through 2025.

States’ activity to reduce to-
bacco use through excise
taxes

Through December 31,
2009, the state excise tax on
cigarettes ranges from $0.07
per pack in South Carolina to
$3.46 per pack in Rhode Is-
land and the federal tax in-
creased by 62 cents to $1.01
per pack. Only two states
(Missouri and South Carolina)
have an excise tax on ciga-
rettes that is under $0.25 per
pack. Twenty-one states have
an excise tax on cigarettes
from $0.25 to $0.99 per pack.
Thirteen states have cigarette
excise taxes from $1.00 to
$1.99 per pack. Fourteen
states and the District of Co-
lumbia have a cigarette excise
tax of at least $2.00 per pack.
This is an increase from 2006,
when only five states had an
excise tax rate that high.

Unlike the tax on cigarettes
(calculated per pack), the tax
on smokeless tobacco is usu-
ally measured in either a dol-
lar amount per ounce or as a
percentage of a price (such as

Excise Tax Rates on Packs of Cigarettes by State
(n=51, as of December 31, 2009)

| | nder $0.50 a pack (n=8

|J from $0.50 to $0.99 a pack (n=15)

] from $1.00 to $1.49 a pack (n=8)

wr over $2.00 :p-.k n=1%)

the wholesale or manufac-
turer’s price) and the calcula-
tions vary by state. For exam-
ple, Vermont’s tax on smoke-
less tobacco is set at 92% of
the wholesale sales price,
whereas Maine’s smokeless
tax is $2.020 per ounce on
chewing tobacco and snuff.
Sixteen states have specific
defined excise taxes on cer-
tain types of smokeless to-
bacco, such as chewing to-
bacco and snuff. In 2009,
Pennsylvania was the last
state to add an excise tax on
smokeless tobacco.

Opportunities for reducing
tobacco use exist for states

Raising excise taxes on
tobacco products, along with
other tobacco control meas-
ures, is one of the most effec-
tive methods to prevent or
reduce tobacco use. Many
states have taken steps re-
cently to increase the excise
taxes on tobacco products in
an effort to reduce tobacco
use.

Twenty-three states, how-
ever, have excise tax rates of
less than $1.00 on packs of
cigarettes and 8 states have
taxes under $0.50 per pack.
Higher excise taxes on to-
bacco products can act as a
stimulus to encourage current
users to quit and as a deter-
rent to non-users from begin-
ning to use tobacco products.
States with lower tobacco
product taxes also limit their
potential to use revenue as
dedicated tax revenue for
tobacco control. This tobacco
control spending can also
offset the health costs related
to smoking, which the CDC
estimates is $7.18 per pack
of cigarettes sold and con-
sumed in the United States.

Since just incremental in-
creases in excise taxes can
influence smoking behavior
(especially in youth), states
can use excise taxes as a tool
to raise revenue, reduce both
private and public healthcare
costs, and improve the health
of their citizens.
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Pre-Emption Laws

Continues from Page 1

ruled that state laws establish-
ing smoking restrictions pre-
empted local smoking restric-
tions in certain settings, even
though the statutes in question
did not contain explicit preemp-
tion language.

Enabling local communities to

pass tobacco control measures

The only way for states to
ensure that local tobacco con-
trol ordinances are not pre-
empted is to include enabling
clauses in state laws. These
clauses explicitly allow local
jurisdictions to enact ordi-
nances that differ from the
state law. This can have the
effect of making the state law
the floor for tobacco control
regulations, rather than pre-
emption provisions that estab-
lish state law as the ceiling,

State efforts to restore or pre-
serve local smoke-free indoor
air control since 2004

Once enacted, state preemp-
tive laws have traditionally
proven difficult to repeal. How-
ever, since 2004, seven states
have repealed provisions that
preempted local smoking re-
strictions in some or all set-
tings. The seven states that
have repealed smoke-free in-
door air preemption are lllinois,
Louisiana, Mississippi, Mon-
tana, Nevada, New Jersey, and
Oregon. In addition, there ap-
pears to be a trend for states
that enact new smoking restric-
tions to include explicit enabling
language, even if the previous
state smoking restrictions had
not been explicitly preemptive.

Current status of state preemp-
tion related to smoke-free in-
door air

As of December 31, 2009,
12 states have laws or court
decisions in effect that explicitly
preempt local ordinances from
restricting smoking in govern-
ment worksites, private work-
sites, and/or restaurants. Eight
of these 12 states preempt
local action in all three of these
settings. Two states (Michigan
and New Hampshire) preempt

State Preemption of any Local Tobacco Control Ordinances
Advertising, Smoke-free Indoor Air, or Youth Access

(n=51, laws in effect on December 31, 2009)

k )

Seaie law preempts local regulation of tobacco advertising,
smoke-free indoor air, or youth access 1o obaceo (n=27)

| State law is sibent or enables bocal regulation of whaceo advertising,
smoke-free indoor air, or youth access 1o wbacen (n=24)

No Precmprion/Seate Law Siknt (n=14)

[ Precmprion (=127 )

Preemption of Local Smoke-free Indoor Air Ordinances in
Government Works Worksi

Private and R

{n=51, laws in effect on December 31, 2009)

[l % Preomprion/Local Owdinances Expressly Enabled (n=25)

local smoking restrictions in
restaurants but not in the other
two settings, one state (North
Carolina) preempts local smok-
ing restrictions in private work-
sites and restaurants but en-
ables local smoke-free indoor
air restrictions in government
work-sites, and one state
(Washington) preempts local
smoking restrictions in govern-
ment worksites and restaurants
but not in private worksites.
Twenty-five states hawe en-
acted laws that explicitly enable
local communities to adopt
smoking restrictions that are
more stringent than or differ
from the state standard. Of
these, one state (Mississippi)
enables local smoke-free indoor
air restrictions in only one loca-
tion: government worksites.
Thirteen states and the Dis-
trict of Columbia (excluding the
court-decided preemption
status in New Hampshire and
Washington) do not have any
explicit language in their stat-
utes regarding the presence or

absence of preemption of local
smoking restrictions in govern-
ment worksites, private work-
sites, and restaurants
(Michigan is also silent regard-
ing preemption in government
and private worksites).

Some states have enacted
changes to their preemption
status that had not yet taken
effect as of December 31,
2009. A Wisconsin law will
change that state to enablingin
all three locations effective in
2010, while a North Carolina
law, also effective in 2010 will
enable local ordinances in res-
taurants, but not in private
workplaces.

Current status of state preemp-
tion related to other tobacco
control efforts

As of December 31, 2009,
22 states have laws preempt-
ing local ordinances related to
youth access to tobacco; 20
states preempt local restric-
tions on selling tobacco prod-
ucts to youth and 19 states

preempt local restriction on
distributing tobacco products to
youth. Seventeen states have
laws that preempt local ordi-
nances related to restrictions
on tobacco product vending
machines.

Eighteen states have kws
preempting localities from en-
acting ordinances related to
the advertisement of tobacco
products. Within the four types
of tobacco advertising laws
(laws that restrict tobacco ad-
vertising in general, laws that
restrict the display of tobacco
products, laws that restrict the
promotion of tobacco, and laws
that restrict the distribution of
tobacco product samples),
three states have preemption
laws for only one type. Five
states have preemption stat-
utes for two types of adwertis-
ing laws and three states have
preemption for three types of
advertising. Seven states pre-
empt all types of local tobacco
advertising restrictions.
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CDC Says Smoking Still Too Common in Movies

Study Shows Tobacco use on the silver screen down; still shown in half of PG-13-rated movies

WASHINGTON, D.C. -
There's a lot less smoking in
the movies these days, a
new report shows.

Tobacco use on the silver
screen peaked in 2005 and
has been on the decline
since, according to research
that looked at the most
popular films from 1991 to
2009.

Last year more than half
of the 145 top movies re-
leased did not show any
smoking at all. That's a re-
cord for the past two dec-
ades. For films aimed at
children or teens, the per-
centage was even higher —
61 percent.

The report was released
August 19, 2010 in a Cen-
ters for Disease Control and
Prevention (CDC) publica-
tion. The report's authors
recommended that movie
ratings also consider
whether the film depicts
smoking and suggested
strong advertisements
about the dangers of smok-
ing precede movies that
show tobacco use.

"The results of this analy-
sis indicate that the number
of tobacco incidents peaked
in 2005, then declined by
approximately half through
2009, representing the first
time a decline of that dura-
tion and magnitude has
been observed," the team at
the U.S. Centers for Disease
Control and Prevention, the
University of California San
Francisco and elsewhere
wrote.

"However, nearly half of
popular movies still con-
tained tobacco imagery in
2009, including 54 percent
of those rated PG-13, and
the number of incidents
remained higher in 2009
than in 1998," they added.

The report "shows that
Hollywood is perfectly capa-
ble of making movies with-
out as much smoking and
people still come see them,"
said the study's lead author,
Stan Glantz, director of the
Center for Tobacco Control
Research and Education at
the University of California,
San Francisco.

Glantz and others have
been pressuring movie stu-
dios for years to cut out
smoking in movies mar-
keted to children and teens.
Those efforts appear to be
paying off, with studios
adopting policies on smok-
ing and putting anti-smoking
messages on DVDs that
depict smoking, he said.

The amount of smoking
in PG-13-rated movies is of
particular concern, though,
because that's where teens
view it most, he said. The
more on-screen smoking
they see, the more likely
they are to pick up the habit
themselves, the study's au-
thors reported.

"There's a declining trend
— which is good to see — but
we haven't made nearly
enough progress," said
Ursula Bauer of the CDC.

"This analysis shows that
the number of tobacco inci-
dents increased steadily
after the 1998 Master Set-
tlement Agreement between
the state attorneys general
and the major cigarette
companies, in which the
companies agreed to end
brand placement," wrote the
authors of the report.

"Exposure to onscreen
smoking in  movies in-
creases the probability that
youths will start smoking.
Youths who are heavily ex-
posed to onscreen smoking
are approximately two to

B -

Penelope Cruz puffs away in a scene from “Vicky Cristina Barcelona”.

three times more likely to
begin smoking than youths
who are lightly exposed," the
CDC report reads.

They also said the Motion
Picture Association of Amer-
ica had done little to make
changes but noted some
studios had made voluntary
changes. For example, Via-
com was the first company
whose movies rated for
youth showed no use of to-
bacco in 2009.

They suggested more
policies could encourage
filmmakers to do better.

'Such policies could in-
clude having a mature con-
tent (R) rating for movies
with  smoking, requiring
strong anti-tobacco ads pre-
ceding movies that depict
smoking, not allowing to-
bacco brand displays in
movies, and requiring pro-
ducers of movies depicting
tobacco use to certify that
Nno person or company asso-
ciated with the production
received any consideration
for that depiction," they
wrote.

Since 2007, the Motion

Picture Association of Amer-
ica has considered smoking
as a factor in its rating sys-
tem, noting when cigarette
use has affected the rating.
For example, the PG-13 rat-

ing for "Avatar" included
"some smoking."
"This ensures specific

information is front and cen-
ter for parents as they make
decisions for their kids," the
group said in a statement
Thursday.

Some critics, including
Glantz, have pushed for an
automatic R rating for films
that depict smoking, to
serve as an economic incen-
tive to drop tobacco use
from their movies to get a
less restrictive rating.

Two members of the U.S.
House of Representatives,
Democrat Edward Markey
and Republican Joseph
Pitts, who both serve on the
Energy and Commerce Com-
mittee, wrote the Motion
Picture Association of Amer-
ica encouraging the industry
to adopt stronger anti-
smoking measures.
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Supreme Court Denies Cigarette Companies
And Obama Administration In Tobacco Case

Huffington Post, June 28, 2010

WASHINGTON, D.C.—
The Supreme Court has
rejected appeals by the
Obama administration
and the nation's largest
tobacco companies to get
involved in a legal fight
about the dangers of ciga-
rette smoking that has
stretched more than ten

years.

The court's action, is
sued without comment
Monday, leaves in place
court rulings that the to
bacco industry illegally
concealed the dangers of
smoking for decades. But
it also prevents the ad
ministration from trying to
extract billions of dollars
from the industry eitherin
past profits or to fund a
national campaign to curb
smoking.

In asking the court to
hear its appeal, the ad
ministration said the in
dustry's half-century of
deception "has cost the
lives and damaged the
health of untold millions
of Americans."

The appeal was signed
by Elena Kagan, the solici-
tor general, a couple of
months before President
Barack Obama nominated
her to the Supreme Court.

Philip Morris USA, the
nation's largest tobacco
maker, its parent com-
pany Altria Group Inc., R.J.
Reynolds Tobacco Co.,
British American Tobacco
Investments Ltd. and Lor-

illard Tobacco Co. filed
separate but related ap
peals that took issue with
a federal judge's 1,600-
page opinion and an ap-
peals court ruling that
found the industry en
gaged in racketeering and
fraud over several dec
ades.

In 2006, U.S. District
Judge Gladys Kessler
ruled that the companies
engaged in a scheme to
defraud the public by
falsely denying the ad-
verse health effects of
smoking, concealing evi-
dence that nicotine is ad-
dictive, and lying about
their manipulation of nico-
tine in cigarettes to create
addiction. A federal ap-
peals courtin Washington
upheld the findings.

At the same time, how-
ever, the courts have said
the governmentis not en
titled to collect $280 bil-
lion in past profits or $14
billion for a national cam-
paign to curb smoking.
The high court previously
denied the government's
appeal on that issue.

The companies argue
that the government im-
properly used the Racket-
eer Influenced and Cor-
rupt Organizations, or
RICO law, against them.
The racketeering law of-
ten is employed against
the Mafia and other crimi-

nal organizations.
The companies also

say the courts' decision to
brand their statements
about smoking as fraudu
lent unfairly denied them
their First Amendment
rights to engage in the
public-health debate
about smoking.

The administration
said the money it seeks
from the industry is com-
mensurate with the harm

it has caused.

The public health
groups in the case are:
American Cancer Society;

American Heart Associa
tion; American Lung Asso-
ciation; Americans for
Nonsmokers' Rights; Na-
tional African American
Tobacco Prevention Net-
work and Tobacco-free
Kids Action Fund.

The groups are most
interested in forcing the
tobacco companies to pay
for a wideranging educa
tion campaign to discour-
age people from taking up
smoking and helping oth-
ers quit.
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U.S. Supreme Court Upholds Verdict that Tobacco Companies
Conspired To Deceive American Public and Addict Children
Statement of Matthew L. Myers, President, Campaign for Tobacco-Free Kids, June 28, 2010

Washington, D.C. - The
U.S. Supreme Court today
declined to hear appeals in
the federal government's civil
racketeering lawsuit against
cigarette manufactur-
ers. Today's decision upholds
the trial court's historic ver-
dict that the cigarette manu-
facturers are racketeers and
have engaged in a decades-
long conspiracy to deceive
the American public and tar-
get children with their deadly
and addictive products. That
verdict is now final and unde-
niable: The cigarette manu-
facturers have been found
guilty of engaging in a deadly
fraud that is unprecedented
in our nation's history.

The case before the Su-
preme Court stemmed from
U.S. District Court Judge
Gladys Kessler's landmark
1,683-page opinion issued in
2006 that found the major
cigarette manufacturers
guilty of violating civil provi-
sions of the Racketeer Influ-
enced and Corrupt Organiza-
tions Act (RICO). Judge
Kessler found that the ciga-

rette manufacturers had
acted illegally when they
"lied, misrepresented and

deceived the American pub-
lic, including smokers and the
young people they avidly
sought as ‘replacement
smokers, about the devastat-
ing health effects of smoking

and environmental tobacco
smoke."
However, Judge Kessler

also determined that she was
constrained in the types of
penalties she could impose

uitline
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on the industry because of a
prior controversial appeals
court ruling that restricted
financial remedies under civil
RICO.

It is disappointing that the
Supreme Court also denied
appeals by the government
and public health organiza-
tions that sought stronger
remedies in the case. These
remedies included requiring
the tobacco companies to
fund public education and

smoking cessation cam-
paigns and to forfeit illegal
profits.

It is now critical that the
trial court move forward with
strongly enforcing the reme-
dies that it did order. These
include requiring the tobacco
companies to make correc-
tive statements about the
health risks of smoking and
secondhand smoke and their
deceptive practices through
newspaper and television
advertising, on their web sites
and on cigarette packag-
ing. The trial court also or-
dered the tobacco companies
to report marketing data an-
nually to the government,
extended and expanded cur-
rent requirements that the
cigarette manufacturers
make public their internal
documents produced in litiga-
tion, and prohibited the com-
panies from committing acts
of racketeering or making
false, misleading or deceptive
statements about cigarettes
and their health risks in the
future. The court also
banned deceptive cigarette
labels such as 'light" and

ugn‘:gkmg

"low-tar," a ban that has al-
ready taken effect as a result
of a new federal law granting
the U.S. Food and Drug Ad-

ministration authority over
tobacco products.
Today's ruling also puts

the responsibility squarely on
elected officials at all levels
to eliminate the harmful and
deceptive influence of the
tobacco industry and take
effective action to protect the
nation's health. Congress and
the Obama Administration
should fund a national public
education and smoking ces-
sation campaign, and the
FDA must effectively exercise
its new authority to regulate
the manufacturing, marketing
and sale of tobacco prod-
ucts.  State officials must
redouble efforts to implement
proven measures, including
higher tobacco taxes, com-
prehensive smoke-free work-
place laws and well-funded
tobacco prevention and ces-
sation programs.

Tobacco use is the na-
tion's leading cause of pre-
ventable death, claiming
more than 400,000 lives and
costing $96 billion in health
care expenditures each year.

The six public health or-
ganizations that are formal
parties to the case are the
American Cancer Society,
American Heart Association,
American Lung Association,
Americans for Nonsmokers'
Rights, the National African
American Tobacco Prevention
Network and the Tobacco-
Free Kids Action Fund (a 501
(c)4 affiliate of the Campaign
for Tobacco-Free Kids).
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Let us know
what you think!

Please call us at 866-355-

7848, or via e-mail at

bhummel@gquitdoc.com
with your comments and
suggestions, ot to

volunteer for one of

our many projects.
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